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QUESTIONS PRESE JI'ED FOR REVIEW

WHETHER THE APPELLATE COURT ERRED IN AFFIRMING THE DISTRICT
COURT'S DISMISSAL OF THE Pl INTIFF's ALLEGED PRO SE BIVENS

CLAIM UNDELER 28 U.S5.C. & 191518 2

WHETHER THE APPELLATE COURY BERRED WHEN IT FAILED TO APPLY
THAT TEST IN BENSON v. O'BEiIAN, 179 F.34d 1014, 1016, 1017,
WHICH REQUIRES THE COURT T( ODETERMINE WHETHER THE PLAINTIFF

WAS PRCCEEDING IN FORMAS PAUPERIS CR NOT ?

WHETHER THE APPELLATE COURYT %“RRED IN AFFIRMING THE DISTRICT
COURT'S SUA SPONTE DISMISSA . OF PLAINTIFF'S ACTION, FOR FAILY

RE TO STATE A CLAIM UNDER 24 U.$.C. § L9L5(e} (2)(B) (11} 7

WHLTHER THE APPELLATE COURY ERRED.IN AFFIRMING THE DISTRICT
COURT'S ADDRESSING THLE MERIY3 OF THE PLAINTIFF'S CIVIL RIGHTS
SULT, AND IF THE APPELLATE C2URT ALSO ERRED IN RULING ON THE

MERITS OF THE SUIT ?
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[X] All parties appear in the caption of th : :ase on the cover page.

[ ] All parties do not appear in the captioe of the case on the cover page. A list of

all parties to the proceeding in the cot : whose judgment is the subject of this
petition is as follows:
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IN 7 ~E

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIiT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] Tor cases from federal courts:

to

The opinion of the United States court of appeals appears at Appendix
the petition and is

[ ] reported at - ; OF,
[ 1 has been designated for publica*: m but is not yet reported; or,
[4 is unpublished.

The opinion of the United States di_lviet court appears at Appendix _ B to
the petition and is

[ ] reported at - ; OF,
[ ] has been designated for publica..n but is not yet reported; or,
[x] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state cot -t to review the merits appears at
Appendix to the petition an¢ i3

[ 1 reported at ; OF,
[ T has been designated for publlca i but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the t.utltIOIl and is

[ ] reported at - ; or,
[ ] has been designated for publica’ n but is not yet reported; or,
[ ] is unpublished.




JURIS «CTION

[X For cases from federal courts:

The date on which the United Statcs Court of Appeals decided my case
was August 18, 2000

[ ] No petition for rehearing was timely filed in my case.

[X A timely petition for rehearing w as denied by the United States Court of
Appeals on the following date: October 26, 2000 , and a copy of the
order denying rehearing appeats at Appendix ... &

[ ] An extension of time to file the j-2tition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. ___A__ |

The jurisdiction of this Court is invuited under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest stat:: zourt decided my case was
A copy of that decision appears at .ippendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the ; stition for a writ of certiorari was granted
to and including . _ (date) on (date) in
Application No. A

The jurisdiction of this Court is inv  ted under 28 U. S. C. § 1257(a).




CONSTITUTIONAL AND STATUL10RY PRIVOSIONS INVOLVED

FIRST AMENDMENT....... Appendix A py 2, App. B pg 2, App. E, App ¥

FIFTH AMENDMENT....... App. A pg 2, App. B pg 2, App. E, App. F

Pg 2, pg 5 aad pg 7.

SIXTH AMENDMENT ....App. A pg 2, .App. B pg 2, App. E, App. F

P9 2, pg 5 anl pg 7.
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STATEMENT OF THE CASE

Plaintiff's GEORGCE W. HIGH, YR and VIRGINIA C. HIGH, filed a
CIVIL RLIGHTS ACTION in the District Court on June 22, 1999, Pursu-
ant to Federal Rules of Civil Proucedures and requested monatery
damages against Attorney's William A. Morrison, C. Michael Abbott
and their respective law firms. Sfaid defendants did conspire among
themselves and with others to den. Plaintiff's equal protection and
due process of law as guranteed by the fourteenth admentment of the
United States Constitution, and in conjunction with 42 U.S.C. § 1985
(2) and (3), and 28 U.S.C. § 134> {1) and (2). Said defendants also
deprived the plaintiff's of the 1ight of "the effective assistance
of counsel” as guranteed by the cixth admendment of the United
States Constitution. Defendants [uther deprived plaintiff's of
their raghts as guranteed by the first, fifth and thirteenth admend-
ments of the United States Consts!ution.

On July 30, 1999, the distr-ct court issued an order dismissing
plaintiff's action pursuant to 2t U.S$.C. § 1945A. On August 11,
1999, plaintiff's filed a moticn o© alter or amend a Jjudgement,
pursuant to Rule 59(e), Federal lules of Civil Procedures. On
september 24, 1994, the court is: ed an order denying same, On
Qctober 22, 1999, PLaintiff's fil d NOPICE OF APPEAL. On March 27,2000
plaintiff's filed Appellate Brief in the United Sates Court of
Appeals for the Eleventh Circuit. On august 18, 2000, the Appellate
Court issued an opinion affirminc the district Court's decision. On
September 1, 2000, Pléintiff's filed a Petition for Rehearing En
Banc, and on October 26, 2000 Ths Appellate Court denied same. On

or about November 3, 2000 PLaintiff's filed MOTION FOR STAY OF MAN -




DATE PENDING APPLICATION FOR CERTLCRARI, and on November 29, 2000,

the Appellate Court denied the motion.

The named defendants, Morricur and Abbott, were the court app-
ointed attorney's who repersented , laintiff's in their criminal
trial in 1993, and the district ju’ge that dismissed this action
was the presiding Jjudge at that t:ial (1:92-cr-182-4,5), which is
presently on appeal in the Elevenih Circuit Court of Appeals (98-

8429-3J3, 99-8169-JJ.




REASONS FOR GRATING THE PETITION
156,58 1

THE APPELLATE COURT ERRED IN AFFIRMING THE DISTRICT COURT'S
DISMISSAL QF THE PLAINTIFF'S ALLEGED PRO SE BIVENS CLAIM

UNDER 28 U.S.C. § 1915A.

[See Appendix F, pages 4,5} Plaiutbtiff's Civil Rights Action filed
in the district court on June 22, 1999 {(App. E) was premised on

28 U.S.C..§ 1331, 28 U.5.C. § 1343 and 42 U.S.C., 1985 as to dist-
rict court jurisdiction , and the tlonstitution violations of the
First, Fifth, Sixth, Thirteenth a1l Fourteenth admendments. Plain-
tiff's action was not submitted pai "suant to Bivens, nor is Bivens
cited anywhere in the entire comp?iint submitted to the district
court on June 22, 1999. [Appendi G, pages 2,3] ...The district
court's order dismissing the High 3 alleged Bivens claim under

§ 1915A was fantastical, and a di.:rsionary tacit to spare the
named defendants the inconvenienc:2.s and expenses of answering the
complaint, (see also App. F, page 3). However, the appellate court
(App. A, ?age 3) says: The distr.ct court also correctly dismissed
High's Bivens claim for lack of f :deral action. TIn Appellant's
Brief (App. I, page 4) High's sta_cment re: 28 U.S.C. § 1915a,
clearly states that (a) Screening.--The court shall review before
docking, if fesible or, in any ev.ait, as soon as practicable after
docking, a complaint in a c¢ivil action in which a prisoner sceks
redress from a govermental entity >r officer of employee of a
goverment entity. The district cairt lacked jurisdiction to dis-
miss appellants Civil Rights Actica under 28 U.S.C. § 1915A because

the High's did not seek redress from a govermental entity or officer
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or employee. Neverless, the court of appeals takes a hardline in
its opinion (appendix A, page 3) "Applying these standards after
review of the record and giving liveral consideration to High's
brief, we find no reversible errcr." Because the High's were not
suing a govermental entity or its officials, their action was
fradulently screened and dismisse . under 28 U.S.C. § 19157 [See
also Appendix B, page 1]. The Uxited States Court of Appeals has
so far departed from the accepted and usual course of judicial pro-
ceedings, and has sanctioned such a departure by a lower court,

as to call for an exercise of this Court's supervisory power.

1SSt IT
THE APPELLATE COURY ERRED WHJN IT FAILED TO APPLY THAT TEST
IN BENSON v. O'BRIAN, 179 F.3d 1014, 1016, 1017, WHICH REQU-

IRES THE COURT TO DETERMINE WIETHER THE PLAINTIFF WAS PROCEE-

IN FORMAS PAUPERIS OR NOT.

[See Appendix F, pages 3,4] 1In asjellants brief (App. F page 5)
Plaintiff filed complaint and paid Eiling fee of $150, on June 22,
1999. Also see civil docket 1:9%-21616-CV, 6/22/99. Benson v.
O'Brian at 1016, ... for the followsing reasons we hold that § 1915
(e)(2) applies only to in forma faiperis proceedings. Most obvio-
usly, § 1915 is titled, ‘'proceed.ags in forma pauperis."” To our
knowledge no other part of § 1915 has been applied to action not
persued in formas pauperis. Moover, § 1915{(e) is the product of
the PLRA's revision and renumberi~y of the former § 1915(d), and

and former 1915(d) clearly applie: only to in forma pauperis action.




Benson at 1017, The other circuit. that addressed the guestion

agree that § 1915(e)(2) applizxs only to in forma pauperis
actions. See Bazrowx v. Scott, 136 ¥F.3d 1053, 1054 (5th
Cir.) ("As appellant was nol »roceeding in forma pauperis,
his complaint could not be ¢.:missed pursuant to to §
1915(e) (2).") cert. denied,-- -U.S.-~119 S. Ct. 156, 142
L.Ed.2d 128 (1998); Mark v. 35olcum, 98 F.3d 494, 495
(9th Cir. 1996) ("§1915(e}t }...applies to prisoner
proceeding in forma pauperis")}, Porter v. Fox 99 F.3d
273, 273 n. 1 (8th Cir.1996)...First if all actions,
whether persued in forma pac,zris or not , are to be
screened by the district cocrt pursuant to § 1915(e)(2),
the specific prisoner compl:iat screening provision,
19154, would be rendered largely superflous. We should,
of course, be "hesitant to & lopt an interpetation of a
congressional enactment whica renders superflous anct-
‘her portion of that same law." Mackey v. Lenier Coll-
ection Agency & Serv., Inc., 486 U.S. 825, 837, 108

5. Ct. 2183 100 L.Ed.2d 836 {1988).

The United States Court of Appeals has entered a decision in
conflict with the decision of oth.r United States Court of Appeals

on the same important matter.

ISSUes TIT

THE APPELLATE COURT ERRED IN AFFIRMING THE DISTRICT COURT'S
SUA SPONTE DISMISSAL OF PLAINTIFF ACTIbN, FOR FAILURE TO STATE

A CLAIM UNDER 28 U.S.C. § 1915(e)i2)(b){ii).

{See Appendix G, pages 5,6 and Ap:ndix F, pages 6,7]. Mitchell
v. Farcess, 112 F.3d 1483, 1490-9. (1lth Cir. 1997). Lay Senior
Circuit Judge, concurring: I am wleased to concur in Chief Judge

Hatchett's excellent opinion....I write seperately, however to
note my concern as to the constit tionality of § 1815(e) (2} (B)(11),
which allows sus sponte dismissal of ah IFP complaint that fail

toc state a claim upon which reliey may be granted. At 1491...1I
write my concurring opinion to no « my concern with the substance

of § 1915(e)(2)(B)(ii), used in t! .is case, which I feel is consti-




tutionally fiawed. [See]l Neitzk:® v. Williams 490 US 319, 104

Ed 24 338, 109 S Ct 1827 (l¢.?) [490 US 320] Justice
Marshall delivered the opini.i of the court. [la] The
question presented is whether a complaint filed in froma
pauperis which fails to state a claim under Federal Rules
of Civil Procedure 12(b){(6) is automitically frivolous
within the meaning of 28 Ut § 1915(d) [28 USCA § 1915
{d). The answer we hold, is z20. [490 US 322] The Court
of Appeals for the seventh cirvcuit affirms in part and
reverse in part. William v, Falkner, 837 F.2d 304 (1988).
In its view the district cou -t had wrongly equated the
standard for failure to stat: a claim under Rule 12(b){(6)
with the standard for frivol risness under § 1915(d).

The frivolousness standard, «uthorizing sua sponte dis-
missal of an in forma pauperis complaint "only if the
-petiticner cannot make a ratisnal argument in law or

fact which would entitle him or her to relief," is =z
"more lenient" standard than that of Rule 12(b)(6), the
court stated. 872 F.2d, at 307. Unless there is
"indisputably absent any factual or legal basis'" for

the wrong asserted in the ccmplaint, the trial court,
"[iln a close case," should p2rmit the claim to pro-
ceed at least to the polnt wiere responsive pleadings
are required. Ibid. (citatis : omitted). [490 US 328]
[8] Close question, includ’..; claims filed pursuant

tod2 USC § 1983 [42 USC § 1°33], have on a number of
occasions arisen on motions to dismiss for failure to
state a claim, and have bee: substantial enough to
warrant this Court's grantii , review, under its certio-
rari jurisdiction, to resolt them. See, e.g., Estelle
v. Gamble, 429 US 97, 50 L .. 2d 251, 97 S Ct 285 (1976);
McDonald v Santa ¥e Trail Ti asportation Co., 427 US

273, 49 L Ed 2d 493, 96 S Ci 2574 (1976); Bivens v.

Six Unknown Fed. Narcotics /gents, 403 US 388, 29 L &Ed

2d 619, 9 3 Ct 1999 (1971); Jones v Alfred Myers Co.,
392 US 409, 20 L Ed 2d 1189, 838 § Ct 2186, 47 Ohio Ops

2d 43 (1968). It can heardl, be said that the substantial
legal claims raised in thes¢ cases were so defective

that they should never have .seen brought at the onset.

To term these claims frivolcus {490 US 329] is to distort
measurably the meaning of f1lvolousness both in common
and legal parlance. Indeed, #e recently reviewed the
dismissal under Rule 12(b) (¢} of a complaint based on

42 USC § 1983 [42 USCA § 1983] and found by a 9-to~0
vote that it had, in fact, :tated a cognizable claim-

a powerful illustration that a finding of a failure to
state a claim does not inval lably means that the claim
is without merit. See Bower v Inyo County, 489 US 593,
103 L Ed 2d 628, 109 S Ct 1373 (1989). [490 US 330]

[1d, 10a,lla] To conflat tli standard of frivolousness
and failure to state a claii as petitioner urge, would
thus deny indigent plaintif:. the practical protection
against unwarranted dismiss:' generally accorded paying
plaintiffs under the Federai ules.
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The Eleventh Circuit Court of Appeals has entered a decision
in conflict with their own decisici, as well as the decisions of
other court of appeals on the same important matter. The court
of appeals has rendered a decision in conflict with relevent

decisions of this Honorable Court
ISSULE ITIIT

THE APPELLATE COURT ERRED IN 7FFIRMING THE DISTRICT COURT'S
ADDRESSING THE MERITS OF THE .LAINTIFF'S CIVIL RIGHTS SUIT,
AND THE APPELLATE COURT ALSO [JRRED IN RULING ON THE MERITS

OF THE SUIT.

[See Appendix B, pages 3,4] Plaintiff sues two attorneys, William
A. Morrison and C. Michael Abbott, who represented the plaintiff
and his wife in certain criminal i roceedings, and their law firm.
He names as a plaintiff, in additi.nal to himself, his wife. He
has submitted as his complaint a 1,ped, 49-page narrative that
details the events that led to the arrest and conviction of plain-
tiff and his wife, Virginia High. All the events he discusses
took place ffom 1990 to 1994. He Zescribes how IRS agents and
various other government actors wl.c investigated the High's alleg-
edy lied and munipulated them and tLreated them differently because
they were African Americans. Plartiff also assert that there
were irreqularities with the searc:es and seizures that led to his
arrest and indictment. Plaintiff ‘hen claim that Morrison and
Abbott, the named defendants, colluvded with each other and with
others in order to trick the plai: iff and his wife into coopera-

ting with the goverment and pleadi. g guilty. [See Appendix A,




page 2,3] On Appeal, High arguse that the district court erred

by dismissing sus sponte his clain that his lawyers, Morrison and
Abbott, conspired with various gos srment actors and falsy indicted
him and his wife with Illigally sc¢<ized evidence and deprived them
of various constitutional rights hecause of their race. He also
argus that the district court erred by dismissing his complaint
without giving him the opportunity to amend it. {(page 3) ...The
district court correctly dismissed High's § 1985 claims because
they were Vague, conclusory, and ursupported by facts. The dist-
rict court also correctly dismisscc¢ High's Bivens claim for lack
of federal action. Additicnally, iecause High could not have amended
his complaint to state a cause of zction, the district court pPro-
perly dismissed High's suit withowt giving him leave tc file an
amended complaint. [See] Benson .. O'Brian, 179 F.34 1014, 1016
{6th Cir.) In Dentcn v. Hernende:, 504 U.S. 25, 34 112 S. Ct. 1728,
118 L. Ed2d 340 (1992), THe Suprcme Court held that a dismissal
under former [1915{(d}] was "not a iismissai on the merits, but
rather an exercise of the court's discretion under the forma paup-
uris statute, [and thus] the dism:: sal does not prejudice the

filing of a paid complaint making the same alligations."

While the petitioner stands Ly each and every issue charged
in the CIVIL RIGHTS ACTION, it wou.d be innapropriate to argue its
merits, because they were not pro]- rly before the Eleventh Circuit
Court of Appeals, and the district court's sua sponte dismissal
of the appellant's action was "un..nscionable and unconstitutional."

[See Appendix G, bottom of page 7.

The Eleventh Circuit Court o:. Appeals has decided an important

;....
[




federal question in a way that ceonflict with relevent decisions

of this Court.
CONCI 510N

The plaintiff's Civil Rights Action was dismissed in the
district court sua sponte, pursuant to 28 U.S.C. § 1915A. The
obvious rational basis for such poremptory action was that in dis-—
missing the action sua sponte priur to issurance of process, the
named defehdants would bé spared the inconveniences and expense
of answering the complaint. Thus, Morrison and Abbott was not
reguired to responde to the suit. Depriving one group of this
right while retaining it for another stands in stark opposition
to established principles of equal access to the courts for all
litigants. Judicial mechanishs like appellate review "must be
kept free of unreasonable distinction that can only impede open
and equal access to the courts."

For the above and forgecing ruasons,.fhe petition for a writ

of certicrari should be granted.

Respectfully submitted,

ST Ml f,

Gecrge W. High, Sr., Pro Se Litiga.t

This the oth day of February 2001.
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